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The Documents

The Ryedale Plan is supposed not to be site specific. However, as will be seen, the draft plan is in fact site specific in regard to the location of a new superstore. Therefore, in addition to the annexures to this paper, there is included  the accompanying lever arch file (Folder 2) which contains the submissions I have made to the case officer in respect of the applications for the redevelopment of the Cattle Market and Wentworth Street Car Park sites, which are currently before the Council. The reasons for this will become apparent from the following.
It should be stressed that my main arguments against the reports of the Council’s consultants are contained in Folder 2. These apply and require consideration by the inspector, regardless as to whether or not he accepts the references to specific sites.

Malton’s Town Centre

Malton has been described by the Council’s consultants as having a vibrant town centre. The shops are generally high quality, and some of them specialise and have an excellent range and diversity. However, Malton town centre does seem to have weaknesses, largely as result of the following factors:

· As most t of the shops are situated in a historic conservation area, it is not easy to get permission to adapt the premises to the requirements of a national brand retailer;

· As Ryedale is a low-wage area, many shops tend to go for the market where the money is  - namely the low wage market. The result is that many of them have an offer with a limited range and diversity;

· One large one-stop supermarket, Morrisons, although within the town’s commercial limits, is off-centre and diverts customers from the historic town centre;
· Competition from the large out of town shopping centres at York, such as Monks Cross and Clifton Moor has diverted trade away from Malton Town Centre.

· The shops are suffering from the Recession.

An attempt was made to revitalise Malton Town Centre in 2006. Consultants RTP were brought in and they recommended a redevelopment of the Cattle Market. The FitzWilliam Malton Estate (FME), the freeholders of the Cattle Market site ( and of at least 60% of Malton shops) then produced a redevelopment proposals comprising a new top-range (ie Waitrose style) supermarket with seven additional modern retail units. This was looked on with approval by RTP in a draft report dated September 2008. However, there were difficulties which came about due to the need to relocate the Livestock market, and in the meantime, the Council’s political administration had decided to go for a new superstore on Wentworth Street Car Park, which the Council owns and in which they therefore have a vested financial interest. 

The Planning Applications

In November 2010 the Council resolved to sell Wentworth Street Car Park for the purpose of a superstore (subject to planning permission). The purchaser has submitted a planning application which is currently under consideration. I have objected to this for several reasons, one of them being that it pre-empts consideration of the future of the site through the LDF process. On this basis I anticipate that a call-in request will be made, and it is hoped that no final decision will have been made prior to the EIP. 
Meanwhile FME put in an application to redevelop the Livestock Market in mid 2007. This was withdrawn in November 2008. They submitted a fresh application in April 2011, and this too is currently still outstanding. 

There is the added complication of a proposal for a new superstore on the Showfield. The Town Councils have been consulted on this proposal, but to date no planning application has been submitted to the District Council.

The Supermarket issue

Supermarkets and superstores are a controversial issue. From a personal point of view, I am not against supermarkets – as a family we use the local supermarkets for much of our own shopping. I would accept that a supermarket of the right size, in the right location and of the right type can raise the quality of a town centre. However, a supermarket of the wrong size or in the wrong location or of the wrong type can destroy a town centre. So what the town is looking for is the right kind of development which is most likely to improve the range and diversity of the offer of the shops in Malton town centre.

The draft Ryedale Plan is not supposed to be site specific. However:
· Reference is made in para 5.25 of the draft plan to a “northern arc”. This only has two sites which are suitable for retail redevelopment – namely the Cattle Market and Wentworth Street Car Park - and the Inspector is, in effect invited to extend the town’s commercial limits around this;
· The fact that both the Cattle Market and  Wentworth Street Car Park are both outside the present commercial limits but within the “Northern arc” means that both sites have to be considered on their merits, in order to determine to what extent (if at all) the commercial limits should be extended around this “Northern Arc”;
· Specific reference is made to the  Wentworth Street Car Park and the Cattle Market in  paras. 5.25;
· The entire strategy for the town centre (including the strategy in regard to traffic management, the relocation of the Cattle Market etc.) depends on the following two decisions:

· Does the town need another large supermarket?

· If so, what is the best location?
· It follows that it would make no sense to leave a decision on a large new supermarket or its location to the DPD. Once this issue is determined, all other decisions which are required for the town centre will fall into place, and it is these which should be determined through the DPD. 

My views

The view which I have formed and which the town councils of Malton and Norton have adopted through the Malton and Norton Interim Neighbourhood Plan is that the District Council was right the first time round when they recommended the redevelopment of the Cattle Market Site. My views can be summarised as follows:
· Although the town is vibrant and has weathered the Recession better than many other small (and even bigger) market towns, there is a deficiency in the comparison sector, which is losing trade to nearby out of town shopping centres in York and Scarborough;

· By contrast, there is little (if any) leakage of trade in regard to the convenience sector, as the district is already well-served with supermarkets in Malton;

· Ryedale is a low-wage area, and so some shops tend to concentrate on selling products which suit that market, and the town has failed to attract stores which sell national brands;
· The introduction of a new top-range supermarket (eg a Waitrose or a Booth) could change all this by attracting medium to high range earners to use the town more. This would encourage all Malton shops to improve their range and diversity, stabilise the comparison shops and help them to recapture some of the trade which has been lost to York and Scarborough.  However, in order to achieve this:

· The new supermarket must be top range and NOT one-stop;

· The new supermarket must be the right size;
· It must be located either within or immediately adjacent to the town centre of Malton.

· The FME proposal is immediately adjacent to the existing commercial limits of the town, and as FME are the landlords of over 60% of town centre shops, it will be in their interest to ensure that their proposals will enhance and not destroy the town centre. Their proposed food store is half the size of the superstore proposed by the developers of Wentworth Street Car Park.

· The Wentworth Street car park proposal, on the other hand, is not necessarily for a top-range store (it will be re-sold to the highest bidder once planning permission is obtained), the intention is that it should be a one-stop shop, and it is not immediately adjacent to the town centre.
· The  Wentworth Street Car Park proposal is not limited to convenience goods. It is a superstore which will have an annual turnover of £7.9M in comparison goods. Comparison goods sold by superstores are usually at the bottom of the range, and so it is most likely that the new superstore will simply concentrate on the low-wage market and be in direct competition with town centre shops. So, instead of helping the town centre to improve its comparison offer and prosper, the new superstore (if built) will actually destroy it. 

My detailed reasoning in support of these views will be found in Annexes 1-3 and in the accompanying Lever Arch File (Folder 2).

The Consultants’ Reports and the accompanying Lever Arch file

Since 2006, over 13 planning documents have been produced – either by or on the instructions of the Council. These started by favouring the redevelopment of the Cattle Market area, but then changed to give the green light for the redevelopment of Wentworth Street Car Park. There are annexed hereto as ANNEXES 1-3, two tables and a summary which deal with these.

The accompanying Lever Arch file (Folder 2) contains my comments on the two applications for the redevelopment of the Cattle Market and of Wentworth Street Car Park, and also considers the Showfield site. These documents between them (Annexes 1-3 and the Lever Arch File) examine all the various consultants’ and other reports, and show how they are based on flawed assumptions and premises, contain contradictions within the reports themselves and contradict each other, and this should give the inspector an understanding as to why I believe several of them should be given very little weight.  

The comments on Malton contained in paras. 5.14 – 5.25 of the draft plan are based on the consultants’ reports which are themselves based on flawed assumptions and premises. I would therefore urge the inspector to treat these paragraphs with the utmost caution, and make suggestions to the Council at the EIP on how they might be re-worded.
The Interim Malton and Norton Neighbourhood Plan November 2011
The relevant policies in the draft Malton and Norton Neighbourhood Plan are as follows:

· To expand the existing Commercial Limits of Malton and Norton to include the Livestock Market Site, and not to permit any Convenience retail development outside such expanded commercial boundaries;

· To promote the development of a relatively small, high range food hall on the Livestock Market site, together with a range of Comparison shops;

· To encourage new Comparison and High Street Retail to establish themselves in Malton and Norton;

· To encourage a reappraisal and relaxation of the policy that restricts internal alterations to historic buildings, particularly in Malton’s Conservation Area, so that they can be reconfigured in more appropriate ways for commercial retailers to use them;

· To support the relocation of the existing Livestock Market within or close to Malton and Norton or the towns’ major road junctions, and preferably on the Showfield Site;

· To retain Wentworth Street Car Park as a long stay car park for use by town centre employers and employees, shoppers, visitors and market users;

· To encourage the contribution of Wentworth Street car park to the viability of the town centre, by providing much more visible direction signs to the car park, and making improvements to the physical links for pedestrians between car park and town centre;

· To emphasise the importance of CCTV in the towns and to resist any reduction in its use.

The outcome of the public consultation in regard to the site for a new supermarket  was as follows: “465 people answered this question, 50% of respondents would prefer to see the Livestock Market redeveloped for a supermarket. Only 9% supported development of Wentworth Street Car Park, which was followed closely by 7% who thought a supermarket should be developed on either site. 31% of respondents do not wish to see a supermarket on either site.” – Para 3.3 on Page 7 of the enclosed Neighbourhood Plan Community Consultation Summary of Responses (Appendix 9 of Folder 2).

In the circumstances it would appear that there is overwhelming public rejection of the proposal to redevelop Wentworth Street Car Park. This is borne out by a petition which was handed in to the Council on 29th July 2010 and contained over 2,000 signatures, and also by the May 2011 elections. I stood for re-election and one of my main three election issues was my opposition to a supermarket on Wentworth Street Car Park. I came top of the poll – see    http://www.paul-andrews.net/election2011menu.htm  The Councillors in Malton and Norton who favoured the superstore which the Council proposes either did not stand or lost their seats. 

It should be emphasised that it has never been suggested that the Neighbourhood Plan consultation has not  been conducted in a professional or fair manner.

Tactics used by the Council to favour the redevelopment of Wentworth Street Car Park

It will be seen from the Lever Arch File that not only have the Council relied on these contradictory and unsoundly based reports in order to promote their own vested financial interest in Wentworth Street Car Park (see particularly Exhibit EX9 in Folder 2), but they have also used inappropriate tactics to silence the opposition.
The Lever Arch File summarises these. The Council have conducted consultations to promote their own views. Senior members have done their best to prevent myself and others from having the opportunity to put forward our views fairly to committees and Council; I have been threatened on flawed standards grounds for speaking my mind and warned off attending meetings; members have not been given access to draft reports, and in one case, members were asked to make decisions on the basis of a draft report which was not produced to members and had not even been finalised; reports which have been out to consultation have been finalised without being put to committee for approval and then used “as a guide for developers”. Some consultants’ reports have not been produced to members at all, but nevertheless also been used “as a guide to help developers”. When Malton Town Council decided to do their own public consultation on the Neighbourhood Plan, almost the entire civic leadership of Malton were prosecuted before the Standards committee on trumped up charges. The Neighbourhood Plan was sent to the District Council and discussed with officers, but has not been presented to the District Council and Ryedale’s members have not been asked to consider the differences between it and the draft Ryedale Plan – even though this was after a full public consultation.
In addition to the above, I would mention:

a) With regard to the consultation which took place in 2007, there were two separate public consultation exercises. There was the one carried out by FME in support of their first application for the redevelopment of the Cattle Market, and the other was carried out by WSP and Atisreal on behalf of Ryedale District Council. The WSP consultation contained a number of options, but the one option it did not put forward was the FME option, even though FME were following the recommendations of earlier reports.

b) Events which took place after I had submitted my representations on the Cattle Market and Wentworth Street Car park applications on 29th September 2011.

As regards (b) above, firstly the Council is using the development team at East Riding of Yorkshire Council to process both the FME and the Wentworth Street Car Park applications. They have used inappropriate tactics to prevent me submitting my representations to the case officer at East Yorkshire. The relevant correspondence is attached at Annex 4. It will be noted that it has taken Ryedale four months before they finally agreed to forward my documents to the case officer.

Secondly, at the meeting of 14th December 2011, I proposed an amendment to the draft plan that “Under “Food (Convenience) Retail, substitute 1400 square meters for 1,890 sq.m”.
Before I put this amendment to the meeting, I asked the officers if the consultants had taken into account the fact that ASDA had upgraded the former Netto discount store to a full supermarket. He said they had. It turned out after the meeting that they had not included this in their calculations. A copy of the relevant correspondence, and of RTP’s subsequent correction statement entitled “Addendum to the Retail Capacity and Impact Assessment Update” is attached as ANNEX 5.

I feel that my proposed amendment would have had more weight if a correct answer had been given to my question.

Thirdly, as regards the said updated comments of RTP contained in their said “Addendum to the Retail Capacity and Impact Assessment Update”, it should be noted that:
a) RTP suggest that ASDA might not achieve their full target sales, and break the possibility down into three scenarios, instead of basing their projection for quantitative need on ASDA’s clear intentions;

b) They have assumed that no retail will be built on the Clothing Factory at Norton, when there is a clear resolution granting permission for this and no legally enforcible waiver;

c) They fail to say to which of the three scenarios their view about the clothing factory site is relevant;

d) They do not explain how this advice is consistent with previous advice recommending the council to refuse permission for the clothing factory site on the grounds of lack of quantitative need.

As regards (d) above, attention is drawn to comments made by RTP on the Aldi application for a 1,200 sq. m net sales area deep discount store at the Norton clothing factory site. These are set out on pp 27 and 28 of the text of my representations on the two current retail applications at the beginning of Folder 2.

Attention is also drawn to para 3.12 of their “Supplementary Advice on Convenience Retail Provision” dated December 2009. In this they say that they apply an an annual convenience sales density of £10K per sq.m. They then go on to say: “Indeed deep discount supermarkets such as Lidl typically achieve convenience sales densities of around £3K per sq.m.”
RTP say that the reduction in the convenience floor space requirements which they have identified would be more than offset by the additional capacity that would arise if the permission for the ALDI foodstore at Welham Road is not implemented. This is not understood for the following reasons.

RTP say that if the ASDA store performs at company average, the quantitative need for additional retail food space would be reduced by 550 sq.m. They do not say what the company average performance rate is, but if one applies RTP’s own figure of £10K per sq.m. per annum, this means that at company average a 550 sq.m net sales area would produce an annual turnover of £5.5M. 

At 75% performance, the annual turnover would be £4.125M

At 50% performance, the turnover would be £2.715M.

This compares with the figure RTP give for the performance of  a deep discount store of  £3,000 per sq.m per annum.
The proposed store at Welham Road, which would have been a deep discount store would have had a net sales area of 1,200 sq.m. On this basis, it could have been expected to have a turnover of  £3.6M.

RTP categorically advised against granting permission for the ALDI proposal, in effect, on the basis of exces capacity. £3.6M was too much and would prejudice consideration of proposals for redeveloping the town centre. If £3.6M is too much, why would a development with a turnover of  £5.5M or £4.125M be considered to have an impact which is “small-scale”?

And if a development producing an annual turnover of less than £3.6M is acceptable, what is the level above which it is not acceptable and below which it is acceptable? And in any event, how can RTP be sure that the annual turnover will be less than £3.6M?
This would seem to be another example of advice which is mistaken and contradictory.
Fourthly, at a Council meeting of Ryedale District Council which took place on 12th January 2012, Councillors Edward Legard and Lindsay Burr proposed the following motion:

“The Council invites the Secretary of State to ‘call in’ the competing Malton supermarket planning applications in order for their respective merits to be considered by way of public enquiry under the auspices of an independent planning inspector”

Councillor Legard is a practising barrister.

Before the meeting the Council purported to take legal advice from Ms Nathalie Lieven QC of Landmark Chambers on whether or not it was lawful of the Council to debate such a motion. She issued her advice to the effect that it was unlawful.

As a solicitor, it was not difficult for me to spot:

a) The advice was that it would be unlikely that such a motion would be set aside under judicial review;

b) As the Council has no power to compel the Secretary of State to ‘call in’ a planning application, it was difficult to see how, if he did call it in, Ryedale could be made legally responsible and liable for his decision;

c) Ms Lieven referred to the possibility of a claim being made to the local government ombudsman, when it is well known and on the ombudsman website that the ombudsman will not normally investigate a case where there is a right of appeal – such as a planning appeal.

So I believed Counsel’s advice was fundamentally flawed, and wrote emails to officers and members explaining my concerns. Nevertheless, when the relevant item on the agenda was reached the Council Chairman on officer advice ruled the motion out of order and would not allow any discussion. The relevant correspondence is attached as Annex 6
Conclusions
There are two fundament al issues:

1. The weight that should be given to the Malton/Norton Interim Neighbourhood Plan;

2. The substantive issues.

As regards to the Weight to be given to the Interim Neighbourhood Plan:

I believe the above matters and the events described in this statement and in the statement which is included in the accompanying Lever Arch File show bias on the Council’s part, such that it is not safe to rely upon any of the public consultations or other work which Ryedale has carried out on this matter, if they are inconsistent with the Neighbourhood Plan. 
Further, the consultants’ reports carried out on the Council’s behalf contain mistaken and contradictory statements, such that the reports themselves should be treated with caution. This is dealt with in depth in Folder 2.
On the other hand there has been no suggestion that the Neighbourhood Plan consultations of Malton and Norton town councils were carried out otherwise than  in good faith and in an impartial and unbiased way. 

However, the District Council argues that the Interim Neighbourhood Plan should be given little weight. This argument is set out on the 16th page of Fiona Brown’s letter dated 16th December 2011 which will be found in Annex 4. This is because they say it is not sufficiently evidence based, that more work is required on it and because the Council says the Neighbourhood Plan is required to conform with their draft Ryedale Local Plan. 
In reply, firstly it is not accepted that the Interim Neighbourhood Plan is not evidence based. The Neighbourhood Plan is in two parts: Part 1 being the written statement which is reproduced in Appendix 6 of Folder 2, and Part 2 which contains the evidence base. There is also the consultant’s report on the public consultation carried out by the town councils. I understand that all these documents were handed over to Ryedale’s planners shortly after the consultation report had been received from the consultant. 

Further, as regards this and the other points, the Neighbourhood Plan already conforms to the current development plan (the saved policies of the old local plan). If the District Council want to radically depart from the principles and policies of the old plan, the onus is on them to prove the need for change, and not on the Town Councils to justify the status quo. There is accordingly no need to make the Neighbourhood Plan conform to the Council’s plan before the final version of the Ryedale Local Plan is adopted.
The Town Councils ask the EIP inspector to take the views expressed in the Interim Neighbourhood Plan into account, and agree with them. However, nobody can predict what the final outcome of the EIP process will be until the inspector has issued his report. When – and only when – the final outcome is established, it will be necessary to make the Neighbourhood Plan conform to the adopted Ryedale Local Plan. In the interim, there is a state of uncertainty, and absolutely no point in incurring the cost of any further work, until the uncertainty is resolved.
It follows that the Town Councils have carried out all the work on the Neighbourhood Plan that is necessary and appropriate at this stage – including a full and fair public consultation. The Council are therefore mistaken in giving it little weight. The Council have also failed in their duty to present the Interim Neighbourhood Plan and the consultant’s report on on the consultation to members for consideration. These are material planning documents which have not been taken into account. 

In all the circumstances, it is suggested that, where there is a conflict between the Interim Neighbourhood Plan and the draft District Plan, the Interim Neighbourhood Plan should be given more weight than the draft District Plan.

As regards the substantive issues:

The main arguments on these are dealt with in Folder 2, which the inspector is asked to take full into account, together with the additional information provided in this statement and in the statement on highways. This statement is meant to be read together with the statement in Folder 2. This statement is not intended to stand on its own. The inspector is invited to conclude as follows:
1. It is common ground between all parties that the determining issue is national policy which requires the maintenance of the continued viability and vitality of existing town centres.

2. It is common ground between all parties that Malton is to be the district’s principal town in regard to retailing.

3. It is also common ground that there is a leakage of trade in comparison goods from Ryedale shops to centres outside Ryedale, and that action needs to be taken through the LDF process to address this.

4. It is not common ground that there is an alleged leakage of trade in convenience goods.

5. I think all parties would accept that action to remedy the leakage of comparison retail from Malton is required urgently, and cannot wait for the DPD. If the answer is a new development of some kind, it is expedient that a decision in principle is made at this stage.

6. In my view, the Council have failed to establish any quantitative need for another big supermarket or superstore before at least 2021: instead the evidence Ryedale has produced would suggest that another huge supermarket in Malton, if built now, would destroy the town centre and not save it.

7. However, when considering arguments based on qualitative need, it would appear that there is an absence in Malton of a top range food hall selling convenience products. 

8. There is also an absence of shops selling national brands. This is partly due to conservation requirements which inhibit development of town centre shops.

9. It follows that, on qualitative grounds alone, a case can be made for a new development comprising a mix of a top range food hall and new stores built to modern requirements to accommodate multiples selling national branded comparison products. Such a development could encourage the existing town centre shops to improve and increase the range and diversity of their offer. Such a development would have to be of a size, location and type as would conform with national policy in regard to the maintenance of the continuing vitality and viability Malton town centre. An ideal site for this could be the Cattle Market Area.

10. Alternatively, if the Inspector were to decide to accept the Council’s argument that there is a quantitative need for a new convenience centre, then the figure of 1,890 square meters in policy SP 7 has to be revised downwards (by at least 200 sq.m) in the light of my above comments on RTP’s “Addendum to the Retail Capacity and Impact Assessment Update”.
11.  A revision downwards of this order would still accommodate a food hall of the size and type as is envisaged for the Cattle Market Area, but would completely exclude the size and type of development which is planned for Wentworth Street Car Park.
12. Wentworth Street Car Park is not a suitable site for a superstore in any event. Sainsburys have gone on record in public to say so. As against the Cattle Market Area it fails the “sequential test”, and there are access issues which hardly bear thinking about.

13. Wentworth Street Car Park should therefore be excluded from the “Northern Arc”, and the town’s commercial limits should only be extended so as include the Cattle Market area.
In the circumstances, I would ask the inspector to remit the draft plan to the Council with a suggestion that the draft plan should be amended to allow for the redevelopment of the Cattle Market Area and no other large convenience retail.

This leaves the issue of the relocation of the Livestock Market. This is an issue which needs to be discussed at the EIP hearing. The inspector needs to be satisfied that the Livestock Market operators have a viable business plan. He also needs to be satisfied that relocating the livestock market would not make the Cattle Market redevelopment unviable. 

In order to achieve relocation, it is only fair that FME should bear some of the cost, and clearly there is a limit to the amount of money it may be reasonable to expect FME to pay for relocation, community infrastructure levy and other outgoings. The inspector is asked to consider inviting the Council to relax Community Infrastructure Levy requirements if this will make it possible for FME to make the necessary contribution to the cost of moving the Cattle market.

PAUL ANDREWS
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